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one, 4 and while formerly subject to destruction upon the determi- 
nation of the particular estate upon which it was dependent, now 
by statute a contingent remainder is almost universally regarded 
as indestructible, 4 subject only to be defeated upon the failure of 
the particular contingency. The courts also, although refusing 
damages at law, will grant a bill in equity to restrain threatened 
waste, 5 thus placing it within the power of the remainderman to 
protect his contingent interest. In the case of eminent domain 
proceedings, since he is powerless to prevent the taking of the 
land, as a matter of justice his possible right in the compensation 
awarded for such taking should in some way be secured to him. 

The courts have done this with respect to a wife's inchoate 
right to dower, 6 an interest very much like that of a contingent 
remainderman, both being contingent, indestructible, and the vesting 
of either giving a complete legal estate. The wife has thus been 
secured her interest in the portion of the award which represents 
her inchoate right to dower. Such security could be given the 
contingent remainderman, 7 and as in the case of a vested remainder, 
his interest might be secured in three different ways. The tenant 
of the particular estate could be given the use of the entire award, 
upon securing the remainderman, 8 or the damages could be appor- 
tioned, the remainderman's share being invested until the estate 
vested or failed to vest. 9 Still another means would be that of 
investing the entire award, and allowing the tenant of the particular 
estate duiing its existence the returns on the investment. 

Whatever the method be, the justice of the situation should 
override the technical objection that the estate is merely con- 
tingent, thus depriving the holder of compensation to which later 
he may fairly be entitled. 

R. C. F. 

Employers' Liability: Liability of Property Owner and 
of Independent Contractor. — Of the many recent decisions of 
the Supreme Court of the State of California under the Work- 
men's Compensation Insurance and Safety Act, the one of most 
concern to workingmen, property owners and contractors, is 
Carstens v. Pillsbury. 1 The court held that the Industrial Acci- 
dent Commission was without authority to make an award against 



4 Cal. Civ. Code, § 741. 

5 Pakovich v. So. Pac. Ry. Co. (1906), 150 Cal. 39, 87 Pac. 1097. 

6 Wheeler v. Kirtland (1875), 27 N. J. Eq. 534. 

7 See Cureton v. South Bound Ry. Co. (1901), 59 S. C. 371, 37 S. E. 
914. In this case the remainderman had in fact only a contingent 
interest; the court allowed compensation without commenting on this 
point. 

8 In re Gilroy, supra, n. 1. 

9 Miller v. City of Asheville (1893), 112 N. C. 769, 16 S. E. 765. 

i (May 22, 1916), 51 Cal. Dec. 574. 
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the owner of property who is erecting a building thereon through 
an independent contractor, in favor of an employee of the inde- 
pendent contractor or of a sub-contractor for injuries received 
while working on the building. The court also decided in Sturde- 
vant v. Pillsbury 2 that a general contractor was not liable to an 
employee of a sub-contractor under the same conditions. 

The decisions turn upon a construction of section 21 of Article 
XX of the Constitution. That section empowers the legislature 
to "create and enforce a liability on the part of all employers to 
compensate their employees for any injury, etc." It also enacts 
that the legislature "may provide for the settlement of any dis- 
putes arising under the legislation contemplated by this section, by 
arbitration, or by an industrial accident board, by the courts, etc." 
It is clear that the term employer alone, does not cover those who 
have no right of selection, control or direction over the person 
who is employed. The legislature undoubtedly overstepped the 
provisions of the constitution when it enacted section 30 of the 
Compensation Act. The use of the term "immediate employer" 
in the statute did not cure the defect. 

The situation presented by this decision is typical of the diffi- 
culties which we must expect under our present system of consti- 
tutional legislation. Constitutional amendments of the kind in 
question at least succeed in hampering the legislature so that it 
cannot legislate. 8 With the initiative and referendum as a check 
on the legislature, our previous system of thrusting statutes into 
the constitution, thereby giving them a higher quality than those of 
the legislature, is becoming a cumbersome process, dispropor- 
tionate to the result to be accomplished. 4 The case under dis- 
cussion presents another difficulty that may appear again. It 
relates to the jurisdiction of the Industrial Accident Commission. 
The constitution having enumerated the courts or bodies which 
may exercise judicial functions 5 and limited and defined their 
jurisdiction, 6 the legislature is not free to distribute judicial powers 
as policy demands. The Industrial Accident Commission and 
similar institutions can therefore be given no powers beyond the 
terms of a constitutional amendment creating them. It is sub- 
mitted that it would be for the welfare of the community to 
abandon the provisions of the present constitution with reference 
to the jurisdiction of Superior Courts and adopt a judicial system 
modelled upon that of the federal constitution, where only the 
original jurisdiction of the Supreme Court is defined and Congress 



2 (May 22, 1916), 51 Cal. Dec. 573. 

3 Some Tendencies in Constitution Making, 2 California Law 
Review, 203, 213. 

4 Note 3, supra. 

» Cal. Const. Art. VI, § 1. 
6 Cal. Const. Art. VI, §§ 4, 5. 
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is left free to place the judicial power in such courts or tribunals 
as it chooses. 

M. C. L. 

Evidence: Impeachment of One's ,Own Witness: Prior 
Inconsistent Statements. — That a party cannot impeach the 
testimony of his own witness by the introduction of prior incon- 
sistent statements is a rule established by the decided weight of 
authority at common law. 1 To this general rule there appears to 
be an exception in the case of a witness whom the party is under 
the necessity of calling, such as the subscribing witness to a will. 2 
There is also an exception under some other circumstances, as for 
instance, where the calling party has been surprised, entrapped, or 
misled, or where the witness proves to be hostile or adverse. 8 By 
statute California has provided that a party may show that the 
witness has made, at other times, statements inconsistent with his 
testimony in court. 4 But despite this broad provision, the Cali- 
fornia courts, influenced, as they have been in interpreting other 
code sections, by the rules of common law, have adopted the limita- 
tion that surprise and damage must be shown to allow the impeach- 
ment. 5 Under the case of Zipperlen v. Southern Pacific Co. 6 and 
other similar decisions it is not enough that a witness has simply 
failed or refused to testify to all that was expected or desired by 
the party calling him, to allow the introduction of former declara- 
tions. 7 The witness must affirmatively testify against the party 
calling him and mere failure of memory or refusal to testify 8 is 
not sufficient to open the door. The testimony must be contrary to 
that reasonably to be expected in order to warrant the introduction 
of other statements. Of course such statements when allowed to 
discredit the witness can be considered for the purpose of impeach- 
ment only, and are hearsay for all other purposes. They do not 



1 Coulter v. American Merch. U. Ex. Co. (1874), 56 N. Y. 585; 
Moore v. Chicago etc. R. R. Co. (1881), 59 Miss. 243; Stearns v. Mer- 
chants Bank (1866), S3 Pa. St. 490; Wigmore on Evidence, § 908, Jones, 
Commentaries on Evidence, § 853. 

2 Richardson v. Allan (1818), 2 Stark. 335, 3 Eng. C. L. 433; Dennet 
v. Dow (1840), 17 Me. 19; Thompson v. Owen (1898), 174 111. 229, 51 
N. E. 1046; Whitman v. Morey (1885), 63 N. H. 448, 2 Atl. 899. 

3 Wigmore, Vol. II, § 904. 

4 Cal. Code Civ. Proa, § 2049. 

5 People v. Kruger (1893), 100 Cal. 523, 35 Pac. 88; Hyde v. Buck- 
ner (1895), 108 Cal. 522, 41 Pac. 416; Thiele v. Newman (1897), 116 Cal. 
571, 48 Pac. 713; People v. Crespi (1896), 115 Cal. 50, 46 Pac. 863; 
People v. Cook (1905), 148 Cal. 334, 83 Pac. 43; Estate of De Laveaga 
(1913), 165 Cal. 607, 133 Pac. 307; Zipperlen v. Southern Pacific Co. 
(1907), 7 Cal. App. 206, 93 Pac. 1049. 

6 (1907), 7 Cal. App. 206, 93 Pac. 1049. 

^ Bollinger v. Bollinger (1908), 154 Cal. 695, 99 Pac. 196, People v. 
Mitchell (1892), 94 Cal. 550, 29 Pac. 1106; People v. Crespi (1896), 115 
Cal. 50, 46 Pac. 863. 

8 People v. Creeks (1904), 141 Cal. 529, 75 Pac. 101. 



